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Applicant's arguments filed September 28, 2005 have been fully considered but 
they are not persuasive. 

The Examiner apologizes for the exceptional lengthy delay in the issuance of this 
Office action. 

Any previous indication of allowable subject matter is hereby WITHDRAWN in 
favor of the following. 

By amendments filed in this application, claims 1-15, 18, 26-40, 42, 48, 55-63, 
65, 71 , 97-99, 105-107 and 121 have been canceled. Claims 16, 17, 19-25, 41, 43-47, 
49-54, 64, 66-70, 72-96, 100-104, 108-120 and newly added claims 122-129 are 
pending. 

Applicant is reminded that amendments filed in reissue application are governed 
by 37 CFR §1. 173(c) which requires a complete listing of the status (i.e. pending or 
canceled) of ajl claims of this application. 

The reissue oath/declaration filed with this application is defective because the 
error which is relied upon to support the reissue application is not an error upon which a 
reissue can be based. See 37 CFR 1.175(a)(1) and MPEP § 1414. 

The recent supplemental declarations filed May 23, 2005, June 21 , 2005 and 

November 4, 2005 all state that: 

"At least one error upon which reissue is based is (that) in claims 1 
and 10 by reciting that both 'said root end of the cantilevered flexible flap 
and the respective sealing surface that contacts the cantilevered flexible 
flap at said root end have a fixed curvature in a direction transverse to 
said longitudinal axis" 
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as a basis for the alleged error in this reissue application. This cannot be 
considered as a proper basis for a reissue application as the very limitations that are to 
be removed from the claims of this application are what were added by applicant during 
prosecution of the original patent in order to overcome an applied rejection. 

For example, during prosecution of the original patent application, in an 

amendment dated June 12, 1997 in an effort to overcome prior art applied in a rejection 

dated April 29, 1997, applicant specifically amended then claim 12 by the specific 

addition of (added material indicated by underlining) the following: 

"said root end of the cantilevered flexible flap and the respective sealing 
surface that contacts the cantilevered flexible flap at its said root end are 
curved in a direction transverse of said longitudinal axis, said transverse 
curvature biases the flap and maintains it substantially in contact. . . " 

On page 6 of the accompanying remarks concerning the rejection of claim 12 

and how as amended the claim does not read on the applied reference applicant states: 

"...independent claims 12 and 13 have been drafted to more fully define 
the form of, and relationship between, the valve flap and the cooperating 
valve seat." 

Thus the limitations added to the claims and argued about to make the claim 
patentable over the applied prior art effectively "generates" the surrender of the claimed 
subject matter. 

To now allege in the reissue declaration that this claimed and argued subject 
matter is an "error" under reissue is an improper attempt at recapture of previously 
surrendered subject matter. Accordingly, the oath is defective because the error which 
is relied upon to support the reissue application is not an error upon which a reissue can 
be based. 



Application/Control Number: 09/986,346 Page 4 

Art Unit: 3753 

Claims 16, 17, 19-25, 41, 43-47, 49-54, 64, 66-70, 72-96, 100-104, 108-120 and 
122- 129 are rejected as being based upon a defective reissue declaration under 35 
U.S.C. 251 as set forth above. See 37 CFR 1 .1 75. 

The nature of the defect(s) in the declaration is set forth in the discussion above 
in this Office action. 

Claims 41, 43, 46, 64, 66 and 69 are rejected under 35 U.S.C. 251 as being an 
improper recapture of broadened claimed subject matter surrendered in the application 
for the patent upon which the present reissue is based. See Pannu v. Storz Instruments 
Inc., 258 F.3d 1366, 59 USPQ2d 1597 (Fed. Cir. 2001); Hester Industries, Inc. v. Stein, 
Inc., 142 F.3d 1472, 46 USPQ2d 1641 (Fed. Cir. 1998); In re Clement 131 F.3d 1464, 
45 USPQ2d 1161 (Fed. Cir. 1997); Ball Corp. v. United States, 729 F.2d 1429, 1436, 
221 USPQ 289, 295 (Fed. Cir. 1984). A broadening aspect is present in the reissue 
which was not present in the application for patent. The record of the application for the 
patent shows that the broadening aspect (in the reissue) relates to claim subject matter 
that applicant previously surrendered during the prosecution of the application. 
Accordingly, the narrow scope of the claims in the patent was not an error within the 
meaning of 35 U.S.C. 251 , and the broader scope of claim subject matter surrendered 
in the application for the patent cannot be recaptured by the filing of the present reissue 
application. 

Under the exact analysis above concerning the statement of "error" made in the 
declaration, it is clear that the addition of language referring to the "transverse 
curvature" of both the "flexible valve element" and the "respective sealing surface that 
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contacts the cantilevered flexible flap at its root end" was relied on during prosecution of 
the original application for allowability. Accordingly, claims in this reissue application 
that now omit limitations added and/or argued to overcome the prior art rejection in the 
original prosecution are barred by the recapture rule. A thorough review of the above 
noted claims reveals that these claims now do not include language germane to the 
transverse curvature of the respective sealing surface that contacts the flap root end. It 
is well understood that, under current procedures, applicant may broaden the claim 
language germane to the allowed and argued feature of the patented claims. However, 
applicant is barred by the recapture rule from removing all language germane to the 
allowed and argued features. 

Claims 47, 49-54, 70, 72-96, 100-104, 108-120 and 122-129 rejected under 35 
U.S.C. 251 as being based upon new matter added to the patent for which reissue is 
sought. The added material which is not supported by the prior patent is as follows: 

In claim 47, lines 14-16 recite "the stationary portion of the flexible flap being held 
in a stationary position in contact with a portion of the seal ridge such that the stationary 
segment of the peripheral edge remains stationary during exhalation". Lines 21-23 then 
recite "the mounting of the flap causing the stationary portion of the flap to be pressed 
towards the seal ridge such that at least a portion of the stationary portion resides in 
non-alignment with the seal surface when viewing the valve in a longitudinal section". 
Since the entire "stationary portion (is)... held... in contact with... the seal ridge" it is not 
understood how the mounting of the flap in a manner which presses the flap "towards 
the seal ridge (causes) a portion of the stationary portion (to) reside in non-alignment 
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with the seal surface" as recited in the claim. As there in no basis for this limitation in 
the original patent this is considered to be new matter. 

In claim 70, lines 14-20 recite "the transverse curvature being imparted to the 
flexible flap by the mounting of the flexible flap at the stationary portion off-center 
relative to the flap and closer to the stationary segment of the flap's peripheral edge 
than to the free segment, the mounting of the flexible flap at the stationary portion being 
accomplished by having a member from the valve cover press against the flap to create 
sufficient curvature in the flap at a point where the member contacts the flap to cause at 
least part of the stationary portion to reside in non-alignment with the seal surface when 
viewing the flap in a longitudinal section". 

Firstly, as disclosed at column 3, lines 15-30 of the original patent, a profiled 
block 15 and opposing seal ridge 9A are curved "to impart to the flap a transversely 
arched configuration". As both the block 15 and ridge 9A span the width of the flap it is 
not seen how one mounts the flap "at the stationary portion off-center relative to the 
flap" as the surface of element 15 and seal ridge 9A extend from side to side of toe flap 
passing the center line of the flap. Secondly, as alluded to regarding claim 47, it is not 
understood how the mounting of the flap causes "at least part of the stationary portion 
(to) reside in non-alignment with the seal surface" as recited in the claim. As there in no 
basis for this limitation in the original patent this is considered to be new matter. 

Regarding claim 81, in repeating lines 14-15 of claim 70, as both the block 15 
and ridge 9A span the width of the flap it is not seen how one mounts the flap "at the 
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stationary portion off-center relative to the flap" as the surface of element 15 and seal 
ridge 9A extend from side to side of the flap passing the center line of the flap. 

In claim 86, lines 15-16 recite "...to cause the flexible flap to exhibit a curvature 
at least in a direction transverse to the longitudinal axis ...". The phrase "at least" 
enlarges the scope of the claim to include curvature in directions not transverse to the 
longitudinal axis such as along askew angles from the longitudinal axis which is outside 
the scope of the original patent. As there in no basis for this limitation in the original 
patent this is considered to be new matter. 

In claim 87, lines 3 recites "the profiled block engages the flap at a non-central 
location of the flap in a non-aligned relationship to the sealing surfaces". Relative to 
claim 86, from which claim 87 depends, the "profiled block" recited in claim 86 reads 
only on the disclosed "block" 15 which presses "the flap towards the valve seat to cause 
the flexible flap to exhibit a curvature" as recited in claim 86. In claim 87 however, this 
same recited "profiled block engages the flap at a non-central location of the flap in a 
non-aligned relationship to the sealing surfaces". Since the block 15 spans the width of 
the flap from side to side it is not seen how this block engages at a "non central 
location". Additionally, the only "block that engages the flap in a "non-aligned 
relationship to the sealing surfaces" is block 16 which does not create the arched * 
configuration but rather accentuates the configuration already imparted by the block 15 
and seal ridge 9A. As there in no basis for this limitation in the original patent this is 
considered to be new matter. 
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In claim 89, lines 20-24 recite "the fixed curvature being accomplished by 
exerting a force on the flexible flap to move the flap towards the valve seat such that the 
flap, at the location where the force is exerted, is non-aligned with the seal surface, the 
exerted force and the non-aligned relationship between the seal surface and the flap at 
the location of the force, imparting the curvature and biasing the flap...". Firstly, the 
only element which exerts a force to move the flap towards the seat such that at the 
location of the exerted force the flap is "non-aligned" with the seal surface is block 16. 
Block 16 does dot accomplish the curvature, it accentuates the curvature already 
imparted by block 15 and seal ridge 9A. Secondly, the "exerted force and the non- 
aligned relationship" does don "impart the curvature". As disclosed at column 3, lines 
1 5-30 of the original patent, profiled block 15 and seal ridge 9A "impart" the curvature. 
As there in no basis for this limitation in the original patent this is considered to be new 
matter. 

In claim 90, the recitations requiring the "profiled block (16 of the valve cover) 
engaging the flap so as to create the force needed to impart an arched curvature" in 
view of the original patent at column 3, lines 15-30 is clearly incorrect. As there in no 
basis for this limitation in the original patent this is considered to be new matter. 

In claim 91, lines 1-3 recite "the profiled block (of claim 90 and thus block 16) 
engages the flap at a non-central location of the flap in a non-aligned relationship to the 
sealing surfaces to create an arched configuration transversely to the longitudinal axis". 
The only "profiled block" that engages the flap... in a non-aligned relationship to the 
sealing surfaces" is disclosed profiled block 16. This block 16 however is not used to 
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"create" the arched configuration as recited. As noted above the transversely arched 
configurations are imparted to the flap by the opposed elements 15 and 9A. Block 16 is 
disclosed as "accentuating" not creating, the arched configurations. As there in no basis 
for this limitation in the original patent this is considered to be new matter. 

In claim 92, lines 19-23 recite "the fixed curvature being accomplished by exerting 
a force on the flexible flap to move the flap towards the valve seat such that the flap, at 
the location where the force is exerted, is non-aligned with the seal surface, the exerted 
force and the non-aligned relationship between the seal surface and the flap at the 
location of the force, imparting the curvature". Similar to that noted above regarding claim 
91 , the only element that would apply a force to the flap, at a location "non-aligned with 
the seal surface" is block 16 which is used to accentuate the arched configuration already 
imparted to the flap by the opposed surfaces of block 1 5 and seal ridge 9A. As there in 
no basis for this limitation in the original patent this is considered to be new matter. 

In claim 93, the recitations requiring the "profiled block (16 of the valve cover) 
engaging the flap so as to create the force needed to impart an arched curvature" in 
view of the original patent at column 3, lines 15-30 is clearly incorrect. As there in no 
basis for this limitation in the original patent this is considered to be new matter. 

In claim 95, lines 20-21 recite "the applied force moving the flap upstream at the 
applied position and thus imparting the curvature". The only element that applies a force 
to move the flap in an upstream direction is block 16 which does not "impart curvature" 
but rather, as disclosed, accentuates the curvature imparted by the opposed elements 15 
and9A. 
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Additionally, lines 24-28 recite "a valve cover having a block for mounting the flap 
in contact with the sealing surfaces; wherein the block exerts the force in the upstream 
direction and wherein the transverse curvature in the flap includes a fixed transverse 
curvature in the flap in said root end at a location of said root end located between the 
block and the portion of the of the root end that contacts the sealing surface". This 
appears to repeat the recited "fixed curvature" of line 17. As there in no basis for these 
limitations in the original patent this is considered to be new matter. 

In claim 104, lines 18-24 recite "the fixed curvature resulting from a force being 
applied to said flap in an upstream direction at a position proximate the root end and 
between the peripheral side edges, the applied force moving the flap upstream at the 
applied position and thus imparting the curvature." The only element which applies a 
force to move the flap upstream at the applied force position is block 16 which does not 
impart the curvature. Rather, as disclosed at column 3, lines 15-30 of the original patent r 
the curvature is imparted by the opposing elements 15 and 9A. Additionally, lines 29-33 
appear to repeat the "fixed curvature" of lines 17. As there in no basis for these 
limitations in the original patent this is considered to be new matter. 

In claim 111, lines 19-22 recite "the fixed curvature resulting from a force being 
applied to said flap at a position within the supported end and between the peripheral 
side edges, the applied force moving the flap upstream at the position and thus imparting 
the curvature". The only element which applies a force to move the flap upstream at the 
applied force position is block 16 which does not impart the curvature. Rather, as 
disclosed at column 3, lines 15-30 of the original patent, the curvature is imparted by the 
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opposing elements 15 and 9A. As there in no basis for these limitations in the original 
patent this is considered to be new matter. 

In claim 120, lines 23-26 recite "a block that exerts a force in the upstream 
direction to the flap's downstream surface at a position within the supported end and 
between the peripheral side edges, the applied force moving the flap upstream at the 
exerted position and thus imparting the curvature". The only "block" that moves the flap 
upstream is block 16 which does not "impart the curvature". Rather, as disclosed at 
column 3, lines 15-30 of the original patent, the curvature is imparted by the opposing 
elements 1 5 and 9A. As there in no basis for these limitations in the original patent this 
is considered to be new matter. 

In claim 122, lines 18-19 recite "the flexible flap is mounted on the valve seat non- 
centrally relative to the valve seat orifice". Since the mounting elements at block 15 and 
seal ridge 9A span the width of the flap, which flap passes center lines of the seat 
orifice, it is not seen as to how the flap is mounted "off center" as recited. Additionally, 
lines 2-21 recite "which curvature extends at least transversely to the longitudinal 
dimension". The inclusion of the phrase "at least" enlarges the scope of the claim to 
include curvature in directions not transverse to the longitudinal axis such as along 
askew angles from the longitudinal axis which is outside the scope of the original patent. 
As there in no basis for these limitations in the original patent this is considered to be 
new matter. 

The remaining claims are included due to dependency. 
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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 41, 43, 44, 64, 66 and 67 are rejected under 35 U.S.C. §102 (b) as being 
anticipated by Cover ('183). 

Regarding claim 41, the patent to Cover ('183) discloses a "filter face mask 
comprising: a mask body (1 1 ) adapted to fit over a nose and a mouth of a wearer (In the 
device of Cover ('183), although not explicitly illustrated in the figures, the mask 11 is 
considered to be positionable over the nose and mouth of the wearer since Pat. No. 
2,105,183 is disclosed as being an improvement over a previous application (Serial No. 
722,619) which matured into U.S. Pat. No. 2,1 12,270 of record which fully discloses that 
the mask 1 1 would be located over the nose and mouth of the wearer); and an 
exhalation valve (figures 3, 5 and 6) mounted to the mask body; the exhalation valve 
comprising a flexible flap (23) and a valve seat (surface of plate 17); the flexible flap 
(23) being mounted to the valve seat (at 17) in cantilever fashion (the valve element 23 
is mounted by attaching the mid portion at holes 24 of the valve to the plate 17 at holes 
20 by pins 21 . As such this mounting arrangement forms a hinge area at the mid point 
of the valve element thus effectively forming two "cantilever" type valve elements either 
one of which is readable on the "flap" recited herein) for movement between open and 
closed positions; the flexible flap (23) having a longitudinal dimension (extending from 
the hinge area to either of the upper and lower extremities) and a free end that rests 
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upon the valve seat (17) when in closed position; the flexible flap (23) also having a 
transverse curvature in a direction transverse to the flap's longitudinal dimension (as 
exemplified by the concavity exhibited in figure 2, extending along the plane of the hinge 
area); the transverse curvature biasing the flexible flap to effect positioning and 
retention of the flexible flap in the closed position in the absence of an opening pressure 
differential across the flap for any orientation of the valve (as disclosed at page 2, lines 
8-52 of Cover ('183)) wherein the flexible flap has maximum transverse curvature at the 
location where the flexible flap is mounted to the valve sea" as recited. 

Regarding claim 43, in Cover ('183), the transverse curvature of the flexible flap 
progressively decreases toward the free end of the flexible flap" from the maximum at 
the hinge area given that the surface 17 is concave. At locations approaching the rim of 
the concavity the curvature will decrease to eventually meet with the plate rim. 

Regarding claim 44, in Cover ('183), "the transverse curvature is imparted to the 
flexible flap by virtue of its mounting to the valve seat". 

Regarding claim 46, in Cover ('183), "the exhalation valve is so located on the 
mask such that during normal head movements of a wearer, the free end of the (lower) 
flexible flap (of the two) is generally directed downward" as recited. 

Regarding claim 64, the patent to Cover ('183) discloses a "filter face mask that 
comprises: (a) a mask body (1 1 ) adapted to fit over a nose and a mouth of a wearer (In 
the device of Cover ('183), although not explicitly illustrated in the figures, the mask 1 1 
is considered to be positionable over the nose and mouth of the wearer since Pat. No. 
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2,105,183 is disclosed as being an improvement over a previous application (Serial No. 
722,619) which matured into U.S. Pat. No. 2,1 12,270 of record which fully discloses that 
the mask 1 1 would be located over the nose and mouth of the wearer); and (b) an 
exhalation valve (figures 3, 5, and 6) mounted to the mask body, the exhalation valve 
comprising a flexible flap (23) and a valve seat (surface of plate 17), the flexible flap 
(23) being mounted to the valve seat (at 17) in cantilever fashion (the valve element 23 
is mounted by attaching the mid portion at holes 24 of the valve to the plate 17 at holes 
20 by pins 21 . As such this mounting arrangement forms a hinge area at the mid point 
of the valve element thus effectively forming two valve elements) such that it has a 
longitudinal dimension (extending from the hinge area to the upper and lower 
extremities), (either one of the) the flexible flap having a free end (opposite the hinge 
area) that rests upon the valve seat (e.g. the mating surface of plate 17) when closed, 
the flexible flap exhibits a curvature in a direction transverse to the flexible flap's 
longitudinal dimension (as exemplified by the concavity exhibited in figure 2, extending 
along the plane of the hinge area), the transverse curvature biasing the flexible flap to 
assist in closing the valve in the absence of an opening pressure differential across the 
flexible flap, under any orientation of the valve (as disclosed at page 2, lines 8-52 of 
Cover ('183), wherein the flexible flap has a transverse curvature at the location where 
the flexible flap is mounted to the valve seat" as recited. 

Regarding claim 66, in Cover ('183), the transverse curvature of the flexible flap 
progressively decreases toward the free end of the flexible flap" from the maximum at 
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the hinge area given that the surface 17 is concave. At locations approaching the rim of 
the concavity the curvature will decrease to eventually meet with the plate rim. 

Regarding claim 67, in Cover ('183), "the transverse curvature is imparted to the 
flexible flap (23) by virtue of its mounting to the valve seat" as recited. 

Regarding claim 69, in Cover ('183), "the exhalation valve is so located on the 
mask such that during normal head movements of a wearer, the free end of the (lower) 
flexible flap (of the two) is generally directed downward" as recited. 

Regarding applicants remarks filed September 28, 2005 concerning the above 
art rejection, the argument that the valve flap of Cover ('183) cannot be read as being 
"mounted to the valve seat in cantilevered fashion" clearly relies on an interpretation of 
the valve plate of Cover ('183) as a whole single element, not as providing two distinct 
elements as read above. When read as two individual valve elements, either single 
valve element is "mounted in cantilever fashion" by reason that one end, at the 
mounting pins 21 is fixed to the valve seat plate 12 whereas the opposite "free end" of 
the valve element is free to move away from the seat under fluid pressure differentials 
of a value overcoming any force on the valve biasing the valve closed and especially 
that force biasing the valve closed as a result of transverse curvature imparted to the 
valve by the concave bowl shape surface of the valve seat 17 once the pins 21 are 
finally in place. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John Rivell whose telephone number is (571) 272-4918. 
The examiner can normally be reached on Mon.-Thur. from 6:30am-5:00pm (EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eric Keasel can be reached on (571) 272-4929. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272=)100a0 f J ^ jf) 
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